
I n recent years, an array  
of obligations have been im-
posed on large corporates to 
police tax compliance by third 

parties, who are otherwise difficult 
for UK HM Revenue and Customs 
(‘HMRC’) to track, including in partic-
ular those who are operating in what 
we tend to call the ‘gig’ or sharing 
economy.  

This is a challenge for large corpo-
rates. Not only must they manage 
their own tax risk (the traditional  
domain of the Tax Director), but  
they must also now manage the 
risks associated with obligations 
aimed at enabling HMRC to get  
the right amount of tax from others. 
These issues are best viewed as 
regulatory risks (rather than strictly 
tax issues), to sit alongside those 
under the Bribery Act, Money  
Laundering Regulations, and other 
corporate regulatory legislation,  
and should be managed internally  
as such. 

The gig economy represents a big 
area of tax loss for the UK Treasury. 
HMRC's focus tends to be on work-
ers who claim to be self-employed, 
traders seeking to hide income in 
offshore bank accounts, and small 
businesses selling goods and  
services over platforms without  
registering for VAT or declaring  
their income. It is difficult for HMRC 
to know who these taxpayers are,  
so by way of help they have, in  
effect, co-opted the large businesses 
who come into contact with these 
taxpayers on a regular basis. 

This development is not just an  
issue for tax directors, but also  
for the wider legal and compliance 
teams. In addition to potential crimi-
nal liability and financial penalties if 
the requirements are not met, there 
are also risks of adverse publicity if a 
company fails to meet its obligations, 
regardless of whether those obliga-
tions may relate to someone else's 
tax.  

So what are some of the key risk 
areas? 

Failure to prevent 

Since September 2017, under Part 3 
of the Criminal Finances Act 2017,  

a company is guilty of a criminal  
offence where an employee or other 
relevant associate of the company 
(or partnership) is knowingly con-
cerned with (this includes turning  
a blind eye) the fraudulent evasion 
of tax by a third party. This is often 
known as “failure to prevent” the 
facilitation of tax evasion, or some-
times the “corporate criminal  
offence”. 

This offence – which effectively  
extends some of the principles which 
underpin the Bribery Act - is intend-
ed to stop businesses contracting 
with anyone who is committing tax 
evasion. The company has a  
defence if it can show that it has 
reasonable procedures in place to 
prevent the facilitation of tax evasion 
by others. Typically, such proce-
dures would include appropriate 
training for relevant staff and agents, 
and also the implementation of  
processes for identifying high risk 
transactions. What amounts to 
“reasonable procedures” will be  
specific to each business, however, 
and will depend very much on the 
market in which it operates. 

The theory behind the ‘failure to  
prevent’ offence is that if would- 
be fraudsters cannot achieve  
an income, or secure a customer 
or a supplier, they will not be able  
to commit tax fraud. 

Companies therefore need to  
consider whether there is a risk that 
some of their customers or suppliers 
are deliberately not declaring their 
income. Certain activities will inevita-
bly raise alarm bells, such as: allow-
ing small suppliers to be paid into 
foreign bank accounts for no reason; 
taking on off-payroll contractors  
you ought to know are liable to tax 
as employees under IR35 (see  
below); hosting small traders on your 
platform that should be registered  
for VAT. 

There are a few points which often 
come up in relation to the failure  
to prevent legislation: 

 “knowingly concerned” – the
level of involvement required by 
the company includes what is 
sometimes known as Nelsonian 
dishonesty or “turning a blind 
eye”. In other words, knowing 
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that something is going on but 
choosing not to ask any difficult 
questions is covered by the  
legislation. 

 Just because tax is involved, this
does not mean that the evasion 
is complicated. For example, 
contractors 
asking for 
payment to 
be made 
into a for-
eign bank 
account 
without 
good rea-
son, or ask-
ing to be 
paid in 
cash, 
should be 
considered 
suspect. 
These are 
very simple 
features 
which ought 
to raise a 
red flag for 
companies 
that have 
dealings 
with the 
contractors 
concerned. 

 Corporates
can be 
caught by 
the actions 
not only of 
employees 
but also of 
“relevant 
associates”, 
meaning anyone who does 
something “for and on behalf of” 
the company. The typical exam-
ple is where vetting or payment 
for contractors is carried out by 
an agency – in those circum-
stances, any failure by the agen-
cy can be attributed to the corpo-
rate entity. 

 For the defence to apply, proce-
dures to prevent evasion need 
only be reasonable in all the cir-
cumstances. Such procedures 
might not prevent all instances  
of evasion but they should be 
capable of at least identifying 
high risk transactions. 

 HMRC expects that processes
are reviewed periodically, for 
example to test whether they are 
being implemented and whether 
they are working. It is not suffi-
cient to assume that procedures 
put in place when the legislation 
came into force in 2017 will pro-

vide an adequate 
defence indefi-
nitely. 

Off-payroll 
workers 

In tax terms, be-
ing self-employed 
(and therefore “off
-payroll”) carries 
tax and national 
insurance ad-
vantages and so 
in recent years 
there has been  
a big increase in 
individuals delib-
erately trying to 
be treated as self-
employed for tax 
purposes, princi-
pally by using a 
personal service 
company to pre-
vent the relation-
ship being one  
of employment.  

There are varia-
tions, but the 
structure is gen-
erally straightfor-
ward. Instead  
of employing an 
individual directly, 
the company en-

gages a small company (owned and 
controlled by the individual) to provide 
the individual's services. Some or-
ganisations have actively encouraged 
workers to contract with them in this 
way. The gig economy, and a move 
generally to flexible and short term 
employment, has further compound-
ed the increase in the number of self-
employed workers in the economy. 

Naturally, not all personal service 
companies are aimed at avoiding or 
evading tax. Contractors who provide 
services to a range of businesses, 
and who retain a large degree of  
control over how they perform the 
services day to day, for example, 

clearly could not fall into the category 
of employee. With other contractors, 
however, there may be little obvious 
difference between them and employ-
ees within the organisation providing 
the same services. Indeed, some 
contractors may have previously 
been employees who are subse-
quently engaged as contractors  
with no discernible change in the way 
they work.  

In order to determine the appropriate 
tax treatment, anti-avoidance rules, 
often referred to as IR35 after the tax 
authority ruling, were introduced  
in 1999. These rules state that the 
personal service company should  
be taxed on an equivalent basis to 
Pay As You Earn (“PAYE”) where  
it can be shown that, if the personal 
service company was not there, the 
relationship between the business 
which uses the individual's services, 
(the “end user”), and the individual, 
would be one of employment. 

The problem with this legislation  
is that HMRC believes there is  
widespread failure by contractors  
to properly apply IR35 when they 
prepare their self-assessment tax 
returns, and HMRC would therefore 
have to identify and investigate all  
the contractors, of whom there are 
thousands, in order to enforce the 
rules. Unsurprisingly, HMRC has con-
firmed that it does not have sufficient 
time or resources to undertake such 
investigations on the scale required.  

From April 2020, therefore, corporate 
end users who are not small or medi-
um sized, must themselves determine 
the employment status (for tax  
purposes) of individuals whom they 
engage through a personal service 
company arrangement, and the cor-
porate end user or its staff agency 
can be held liable to HMRC for any 
tax which is unpaid as a result of  
an error in determining the status. 
This builds upon similar rules which 
were introduced for public sector  
employers in 2017. 

HMRC has effectively centralised  
the risk and shifted it onto large cor-
porates. This allows HMRC to focus 
its investigations on large companies, 
whilst at the same time increasing  
the amount of tax that it can recover 
under IR35. 
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 Under the new rules, it is for the  
corporate entity to determine whether 
its contractor passes or fails the IR35 
tests. In other words, the corporate 
end user must ask the question, if the 
personal service company were not 
there, would the contractor be treated 
as an employee for tax purposes? 

The detail of this new legislation is 
beyond the scope of this article but 
some themes emerge: 

1. The corporate needs to be careful
how it classifies contractors, and 
there may well be conflicting pres-
sures from the company's tax, HR, 
legal, and procurement functions. 

2. From a tax perspective:
(a) A cautious approach puts the  
contractors inside IR35, so that PAYE 
is deducted from their earnings. This 
may result in the price for off-payroll 
workers going up and/or the best tal-
ent going elsewhere. 

(b) A less cautious approach would 
put the contractor outside IR35 so 
that they are paid gross - but the cor-
porate end user is effectively taking 
on the tax risk should the contractor 
ultimately be held to be within IR35 
(and so should have been treated  
as an employee for tax purposes). 

3. Where staffing agencies are
involved, the contractual position and 
allocation of risk between them needs 
to be considered. It is the agency that 
will have to pay tax to HMRC in the 
event of an IR35 error, and this can 
create tensions in the labour supply 
chain. 

It is also clear that HMRC believes 
that some personal service company 
contractors have been setting them-
selves up knowing they would  
ultimately fail the IR35 test. This 
amounts to criminal tax evasion so,  
in principle, corporates that turn  
a blind eye to such practices could  
be prosecuted under the Criminal 
Finances Act 2017 for failure to  
prevent evasion, unless they have 
reasonable procedures in place  
(as discussed above). 

Furthermore, this is not just a tax  
issue – it is also a challenge to the 
methods businesses can or should 

use when engaging off-payroll work-
ers. The company's approach will 
need to be agreed between the legal, 
tax, HR – and potentially procurement  
- functions.  

Various issues need to be addressed: 
How significant is the cost of off-
payroll workers? If you play safe and 
tax contractors as if they were failing 
the IR35 test, do you risk losing 
scarce talent? 
What are the 
reputational risks 
involved? 

Data  
collection 
implications 

Whether they are 
personal service 
companies of the 
type mentioned 
above, or small 
traders using 
third-party plat-
forms to sell their 
goods, the prolif-
eration of smaller 
businesses is a 
particular head-
ache for HMRC.  

Small traders 
tend not to have 
profiles on the 
systems that 
HMRC uses  
to try to identify 
potential busi-
ness taxpayers. 
If HMRC cannot 
identify and find 
businesses, it 
cannot investi-
gate them to check they are paying 
the right amount of tax. 

HMRC has wide ranging powers to 
collect information, but in this context 
the most powerful are the bulk data-
gathering powers contained in  
Schedule 23 of the Finance Act 2011. 
HMRC is increasingly using these 
powers to compel large businesses  
to provide information relevant to the 
tax affairs of others.  

For example, amongst other things, 
HMRC is keen to know who is making 
money using online platforms so that 

it can check this against internal  
records to see whether these traders 
are paying tax on the profits they 
make, and/or are properly registered 
for VAT.  

Going back to the personal service 
companies and IR35, HMRC can and 
has used Schedule 23 to question 
large employers on the identity of the 
personal service companies it has 

engaged. HMRC 
then uses that in-
formation to per-
form targeted 
checks on those 
personal service 
companies to  
ensure that they 
are applying IR35 
correctly. 

Whilst this legisla-
tion allows HMRC 
to collect wide 
ranging data from 
businesses, the 
powers are none-
theless subject  
to two principal 
conditions: 

 that the busi-
ness is a “relevant 
data-holder”; 

 that the infor-
mation requested 
is “relevant data”. 

Although these 
conditions may 
sound straightfor-
ward to apply, the 
rules incorporate 
detailed provisions 
to identify the cate-

gories of data and data-holder which 
are, in fact, caught.  

In practice, this can mean that notices 
served under Schedule 23, which are 
often very broad, may not technically 
be valid under the strict terms of the 
legislation. For example, recent  
experience has shown that HMRC 
has sometimes requested data under 
the wrong category of “relevant data-
holder”, or has made a request for 
information which is outside that  
permitted under the definition of 
“relevant data”.  

Most businesses will want to cooper-

(Continued from page 3) 
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ate with a Schedule 23 notice to hand 
over data to HMRC, but should bear 
in mind that disclosure of personal 
data is likely to be a breach of the 
General Data Protection Regulation 
(‘GDPR’) unless required by law. 
Businesses must therefore ensure 
that they are satisfied the HMRC  
notice is valid in law before handing 
over such data. As readers will no 
doubt be aware, the legal, commer-
cial and reputational implications of  
a GDPR breach can be significant for 
any company which holds personal 
data. 

A business can appeal a data request 
to the tax tribunal, on the grounds 
that: 

 it is not a “relevant data-holder”:

 the data requested are not
“relevant data”; or  

 it is unduly onerous to comply.

If there is doubt as to the validity of  
a notice, an appeal may be the only 
way to ensure that any GDPR con-
cerns are properly addressed. That 
way, if the tribunal determines that 
the request is valid, the company  
will be able to demonstrate that the 
personal data requested were hand-
ed over pursuant to a legal require-
ment.  

The commercial position with regard 
to data should also be addressed, 
ideally in advance of any Schedule 
23 notice. For example, are custom-
ers aware that their data could be 
handed over to HMRC? What are  
the contractual provisions for dealing 
with these scenarios, and are they 
adequate? How will you tell custom-
ers in advance about the potential 
disclosure of data to HMRC?  

Summary 

The areas which we have discussed 
here are just some examples, and 
businesses may have other discrete 
areas of the tax code that apply to 
them, but some core themes emerge: 

 Given HMRC's current approach
to tax compliance, businesses 
have a difficult balancing act  
to perform between being good 
citizens and defending their posi-

tions when HMRC is aggressive. 
This is obviously a concern for 
the in-house tax team, but also 
for general counsel and anyone 
else concerned with risk. For ex-
ample, those managing the risk  
of breaches of associated regula-
tions concerning data processing, 
or the risk of adverse publicity 
should take an interest. 

 HMRC has co-opted large busi-
nesses into helping it enforce tax 
compliance across the gig and 
sharing economy. 

 This involvement in the tax affairs
of contracting parties creates  
additional risk management  
and compliance issues for large 
business, again not just in the  
tax team but across a number of 
functions in the business includ-
ing legal, HR, and procurement. 

All of these issues are best  
addressed proactively by large  
businesses, and in a co-ordinated 
manner. A concerted effort between 
Chief Compliance Officers and the 
various risk managers in the business 
can ensure that the statutory duty  
to HMRC can be complied with,  
whilst minimising this additional layer 
of potential risk to the organisation.  
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